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Title  40 — Protection  of  the  Environment 

CHAPTER  I— ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL  823-8] 

PART  249— PUBLIC  PARTICIPATION  IN  SOLID 
WASTE  MANAGEMENT 

Interim  Guidelines 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  interim  Guidelines. 

SUMMARY:  This  rule  sets  forth  the 
minimum  guidelines  for  involving  the 
public  in  the  development,  revision, 
implementation  and  enforcement  of 
any  regulation,  guideline,  information 
or  program  under  the  Solid  Waste  Dis¬ 
posal  Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of 
1976  (F*ub.  L.  94-580).  These  guidelines 
apply  to  all  EPA  Offices  concerned 
with  the  Act,  other  Federal  agencies 
carrying  out  activities  mandated  by 
the  Act,  and  to  State  and  substate  en¬ 
tities  receiving  financial  assistance 
under  the  Act. 

DATES:  Comments  must  be  received 
on  or  before  February  13,  1978. 

EFFECTIVE  DATE:  February  13, 
1978. 

ADDRESSES:  Written  comments  may 
be  addressed  to  the  Deputy  Assistant 
Administrator  for  Solid  Waste,  (WH- 
562),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mrs.  Geraldine  Wyer,  Office  of  Solid 
Waste,  WH-562,  U.S.  Environmental 
Protection  Agency,  Washington, 
D.C.  20460.  Phone:  202-755-9157. 

SUPPLEMENTARY  INFORMATION: 
Section  7004(b)  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the  Re¬ 
source  Conservation  and  Recovery 
Act,  (the  Act),  states  that  “public  par¬ 
ticipation  in  the  development,  revi¬ 
sion,  implementation,  or  enforcement 
of  any  regulation,  guideline,  informa¬ 
tion,  or  program  under  this  Act,  shall 
be  provided  for,  encouraged,  and  as¬ 
sisted  by  the  Administrator  and  the 
States.  The  Administrator,  in  coopera¬ 
tion  with  the  States,  shall  develop  and 
publish  minimum  guidelines  for  public 
participation  in  such  processes.” 

These  guidelines  are  a  general  state¬ 
ment  of  policy,  setting  forth  objectives 
for  public  participation  in  the  develop¬ 
ment  and  implementation  of  the  pro¬ 
grams  authorized  under  the  Act.  They 
also  describe  the  provisions  required  in 
a  minimum  public  participation  pro¬ 
gram  for  solid  and  hazardous  waste 
management  activities  at  Federal, 
State  and  substate  levels.  In  addition. 


the  guidelines  call  for  a  summary 
report  of  public  participation  efforts 
conducted  by  EPA  and  those  State 
and  substate  entities  receiving  finan¬ 
cial  assistance  under  the  Act  and  give 
minimum  procedural  guidelines  for 
public  hearings. 

The  guidelines  require  that  other 
regulations  to  be  issued  by  EPA  under 
the  authority  of  the  Act  include  a  sep¬ 
arate  section  on  public  participation 
containing  provisions  for  implement¬ 
ing  these  guidelines.  The  EPA  grant 
regulations  pertaining  to  solid  waste 
management  grants  also  require  a 
public  participation  program  element, 
and  the  work  program  under  the  grant 
regulations  will  have  to  include  a  pro¬ 
gram  of  public  participation  consistent 
with  these  guidelines. 

These  guidelines  are  based  on  the 
evident  intent  of  Congress  that  public 
participation  and  information  under 
the  Act  is  to  be  accorded  new  signifi¬ 
cance,  and  that  special  attention  and 
resources  will  be  required  for  such  par¬ 
ticipation  and  for  public  education  and 
information  programs. 

Implementation  of  these  public  par¬ 
ticipation  guidelines  is  a  condition  of 
performance  by  the  States  and  local 
governments  receiving  financial  assis¬ 
tance  under  this  Act.  Failure  to 
comply  with  the  provisions  of  these 
guidelines  may  subject  the  Adminis¬ 
trator,  State  governments  and  sub¬ 
state  entities  receiving  financial  assis¬ 
tance  under  this  Act  to  citizen  suits 
under  Section  7002(a)  (1)  and  j(2)  of 
the  Act. 

Public  Information  and  Education 

The  Act  contains  several  provisions 
which  make  possible  a  high  degree  of 
public  understanding,  and  without 
which  public  participation  can  be  ren¬ 
dered  ineffectual.  Section  8003  calls 
for  the  Administrator  to  develop,  col¬ 
lect,  evaluate,  and  coordinate  informa¬ 
tion  on  nine  key  areas  of  solid  waste 
management.  The  Administrator  also 
is  required  to  establish  and  maintain  a 
central  reference  library  in  which  the 
materials  produced  will  be  available  to 
State  and  local  governments  and  other 
persons  at  reasonable  times.  Section 
8003  requires  the  Administrator  to  im¬ 
plement  a  program  for  the  rapid  dis¬ 
semination  of  information  on  solid  and 
hazardous  waste  management,  and  re¬ 
source  conservation.  In  addition.  Sec¬ 
tion  8003  requires  that  the  Adminis¬ 
trator  develop  and  implement  educa¬ 
tional  programs  to  promote  citizen  un¬ 
derstanding  of  the  need  for  environ¬ 
mentally  sound  solid  waste  manage¬ 
ment  practices.  Unless  material  pro¬ 
vided  is  understood,  public  participa¬ 
tion  will  not  prove  meaningful.  There¬ 
fore,  EPA  will  make  special  efforts  to 
insure  that  the  public  and  the  media 
understand  the  complex  technical  in¬ 
formation  produced.  This  will  be  ac¬ 
complished  through  the  use  of  a  broad 


range  of  communication  tools  as  de¬ 
scribed  in  the  guidelines. 

Guideline  Development 

Regional  public  meetings  were  held 
throughout  the  country  during  Febru¬ 
ary  and  March,  1977,  to  promote  gen¬ 
eral  -understanding  of  the  Resource 
Conservation  and  Recovery  Act  of 
1976,  and  to  solicit  the  views  of  the 
public  regarding  its  implementation. 
Public  participation  was  discussed,  and 
the  comments  pertinent  to  public  par¬ 
ticipation  from  these  meetings  were 
considered  in  the  development  of 
these  guidelines.  In  addition,  a  draft  of 
these  guidelines  was  circulated  for 
review  and  comment  to  all  State  solid 
waste  management  agencies,  all  EPA 
Regional  Offices,  various  other  ele¬ 
ments  of  EPA,  selected  public  and  en¬ 
vironmental  interest  groups,  conserva¬ 
tion  groups,  other  interested  persons 
and  other  Federal  agencies.  Copies 
were  also  distributed  in  accordance 
with  the  Office  of  Management  and 
Budget  (OMB)  Circular  No.  A-85 
review  requirements.  A  public  meeting 
was  held  at  EPA  in  Washington,  D.C. 
on  July  1,  1977,  at  which  time  the 
draft  guidelines  were  discussed  and  ad¬ 
ditional  comments  were  received.  All 
comments  received  were  reviewed  and 
considered  in  the  preparation  of  these 
guidelines. 

Discussion  of  Comments 

A  number  of  comments  suggested 
that  the  guidelines  have  a  provision 
for  the  reimbursement  of  some  or  all 
of  the  costs  of  participation  by  individ¬ 
uals  and  groups.  The  commenters 
argued  that  full  public  participation  in 
administrative  proceedings  carried 
with  it  a  heavy  financial  burden,  and 
that  without  some  form  of  reimburse¬ 
ment  many  individuals  and  organiza¬ 
tions  would  be  effectively  barred  from 
participation.  In  addition,  the  com¬ 
menters  urged  that  the  provisions  in 
7004(b)  were  not  only  to  “encourage” 
public  participation,  but  that  the  Ad¬ 
ministrator  and  the  States  were  also 
to  “assist”  in  public  participation,  and 
the  best  way  of  providing  this  “assis¬ 
tance”  would  be  to  include  a  reim¬ 
bursement  provision  in  the  guideline. 

EPA  recognizes  that  participation  in 
rulemaking  procedures  can  impose  a 
significant  financial  hardship  on 
groups  and  individuals  with  worth¬ 
while  views  and  arguments  to  present, 
and  agrees  that  the  legal  arguments 
advanced  have  considerable  merit.  A 
program  to  extend  governmental  fi¬ 
nancial  assistance  to  such  persons  de¬ 
serves  serious  consideration.  Explicit 
statutory  authority  to  compensate 
participants  in  rulemakings  has  been 
delegated  to  EPA  by  Section  6  of  the 
Toxic  Substances  Control  Act  (TSCA), 
90  Stat.  2003,  2020-27  (October  11, 
1976).  As  stated  in  interim  regulations 
implementing  that  Section,  42  FR 
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60911,  EPA  is  deferring  steps  to  estab¬ 
lish  such  programs  in  other  areas  until 
experience  under  TSCA  can  be  gath¬ 
ered  and  evaluated.  Within  six  months 
the  data  from  the  TSCA  pilot  program 
should  be  in;  financial  assistance 
under  the  Solid  Waste  Disposal  Act 
will  be  readdressed  at  that  time. 

Additional  comments  suggested  that 
a  set  percentage  of  a  project’s  budget 
should  be  spent  on  public  participa¬ 
tion  and  earmarked  for  that  purpose. 
The  EPA  Grant  Regulations  do  not  re¬ 
quire  that  set  percentages  of  funds  be 
earmarked  for  the  various  other  activi¬ 
ties  required  under  the  Act.  Since  the 
proper  implementation  of  these  guide¬ 
lines  depends  so  heavily  on  sensitivity 
and  judgment  on  a  case-by-case  basis, 
EPA  does  not  feel  that  an  exception 
should  be  made  with  regard  to  these 
guidelines.  However,  a  requirement  for 
public  participation  has  been  incorpo¬ 
rated  in  the  EPA  Grant  Regulations 
pertaining  to  solid  and  hazardous 
waste  management  program  support 
grants,  which  will  require  the  State’s 
work  programs,  and  any  other  pro¬ 
gram  or  project  for  which  financial  as¬ 
sistance  is  sought  (by  a  State  or  sub¬ 
state  entity),  to  include  a  program  of 
public  participation  consistent  with 
these  guidelines. 

A  few  comments  suggested  that 
§249.6  include  a  list  of  criteria  by 
which  the  agency  could  make  the 
judgment  concerning  the  adequacy  or 
inadequacy  of  public  participation. 
Even  though  an  extensive  list  of  crite¬ 
ria  has  not  been  included  in  these 
guidelines,  the  provisions  in  that  Sec¬ 
tion  have  been  expanded  to  require 
that  the  description  or  summary  of 
public  participation  be  evaluated  by 
the  Administrator,  Regional  Adminis¬ 
trator,  or  Governor  to  assure  adequate 
opportunity  for  participation  by  local 
officials  and  the  public  on  the  matter, 
to  assure  that  adequate  response  was 
included  on  controversial  issues  that 
may  have  been  raised,  and  to  assure 
compliance  with  the  requirements  of 
these  guidelines.  In  addition,  final 
action  on  each  matter  is  to  include  a 
statement  of  findings  regarding  public 
participation. 

Title  40  of  Chapter  I  CFR  is  amend¬ 
ed  by  adding  the  following  new  Part 
249; 

Sec. 

249.1  Purpose  and  scope. 

249.2  Policy  and  objectives. 

249.3  Required  programs  and  reports. 

249.4  Guidelines  for  agency  programs. 

249.5  Guidelines  for  reporting. 

249.6  Guidelines  for  evaluation. 

249.7  Guidelines  for  public  hearings  and 
other  public  meetings. 

249.8  Coordination  and  nonduplication. 

249.9  Applicability. 

Authority;  Sec.  7004(b),  Pub.  L.  94-580, 
90  Stat.  2795,  2826  (42  U.S.C.  6974(b)). 

§  249.1  Purpose  and  scope. 

(a)  Purpose.  This  part  sets  forth 
minimum  guidelines  containing  gener- 
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al  requirements  for  public  participa¬ 
tion  in  the  development,  revision,  im¬ 
plementation,  and  enforcement  of  any 
regulation,  guideline,  information,  or 
program  under  the  Solid  Waste  Dis¬ 
posal  Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of 
1976  (the  Act),  in  accordance  With  Sec¬ 
tion  7004(b).  This  part  is  applicable  to 
the  various  agencies  carrying  out  ac¬ 
tivities  mandated  by  the  Act,  including 
U.S.  Environmental  Protection  Agency 
(EPA)  Offices,  and  to  State  and  sub¬ 
state  entities  receiving  financial  assis¬ 
tance  under  the  Act.  (Substate  entities 
are  defined  as:  Any  public  regional, 
local,  county,  municipal,  or  intermuni¬ 
cipal  agency,  or  regional  or  local 
public  (including  interstate)  solid  or 
hazardous  waste  management  author¬ 
ity,  or  other  agency  below  the  State 
level.) 

(b)  Scope.  In  general,  EPA  considers 
public  participation  to  include  public 
meetings,  conferences  and  workshops; 
development  of  and  distribution  of  ref¬ 
erence  materials  understandable  by 
the  public;  and, the  opportunity  for 
public  involvement  and  comment  prior 
to  promulgation  of  regulations  and 
guidelines.  These  elements  of  public 
participation  will  be  appropriate  in 
varying  degrees  for  each  activity 
under  the  Act.  EPA  believes  that  a 
level  of  public  participation  sufficient 
to  comply  with  the  intent  of  the  Act 
will  be  achieved  through  compliance 
with  §249.4.  These  provisions  allow 
the  public  the  opportunity  to  influ¬ 
ence  the  social,  economic,  technical, 
and  political  changes  called  for  in  the 
Act.  More  specific  requirements  appli¬ 
cable  in  specific  instances  are  con¬ 
tained  in  existing  regulations  on 
public  information,  40  CFR  Part  2, 
and  in  other  regulations  or  guidelines 
that  have  been  or  will  be  issued  by 
EPA  pertaining  to  specific  programs 
under  the  Act,  as  well  as  State  and 
local  laws  pertinent  to  the  subject. 

§  249.2  Policy  and  objectives. 

Federal.  State  and  substate  entities 
shall  provide,  encourage,  and  assist 
participation  of  the  public  in  solid  and 
hazardous  waste  management  activi¬ 
ties  to  the  fullest  extent  practicable 
consistent  with  other  requirements  of 
the  Act.  The  major  objectives  of  such 
participation  include  increased  respon¬ 
siveness  of  government  to  public  con¬ 
cerns  and  priorities  and  improved 
public  understanding  of  official -pro¬ 
grams  and  actions.  Conferring  with 
the  public  after  a  final  agency  decision 
has  been  made  will  not  meet  these  ob¬ 
jectives.  The  intent  of  these  guidelines 
is  to  foster  a  spirit  of  openness  and 
mutual  trust  between  the  public  and 
the  Federal,  State  and  substate  enti¬ 
ties  in  efforts  to  promote  the  protec¬ 
tion  of  the  public  health  and  the  envi¬ 
ronment,  and  to  conserve  valuable  ma¬ 
terial  and  energy  resources. 


1903 

§  249.3  Required  programs  and  reports. 

(a)  Each  agency  cited  in  §  249.1(a) 
carrying  out  activities  under  the  Act 
shall  conduct  a  continuing  program 
for  public  information  and  participa¬ 
tion  comprising  substantially  the  ele¬ 
ments  listed  in  §  249.4.  All  grant  appli¬ 
cations  submitted  by  State  or  substate 
entities  shall  identify  staff  responsibil¬ 
ity  and  budgetary  provisions  for  the 
public  participation  element  as  re¬ 
quired  under  the  applicable  solid 
waste  management  sections  of  the 
EPA  Grant  regulations.  Specifically, 
for  annual  State  work  plans,  the  grant 
application  shall  address  public  par¬ 
ticipation  from  two  aspects:  (1)  Public 
participation  activities  to  be  undertak¬ 
en  in  support  of  specific  grant  outputs 
including  rulemaking  or  other  pro¬ 
gram  functions  which  may  be  en¬ 
hanced  by  public  participation.  These 
activities  may  include  but  not  be  limit¬ 
ed  to  elements  listed  in  §  249.4;  and  (2) 
public  participation  activities  under¬ 
taken  to  provide  opportunity  for 
public  input  and  to  assist  in  public 
education  relative  to  activities  to  be 
addressed  or  accomplished  during  the 
grant  period.  These  activities  may  in¬ 
clude,  but  need  not  be  limited  to, 
public  hearings  held  early  enough  in 
the  planning  process  to  permit  public 
input  to  be  used;  public  meetings 
which  could  be  the  initial  step  in  the 
planning  process  to  formulate  the 
work  plan;  special  invitation  planning 
workshops  involving  representatives 
from  substate  planning  and  implemen¬ 
tation  agencies;  A-95  review  for  State 
grants  including,  but  not  limited  to. 
State  clearing  house  review  and  indi¬ 
vidual  council  of  government  brief¬ 
ings;  review  by  State  advisory  commit¬ 
tees,  legislative  review  committees  or 
ad  hoc  review  committees  as  may  be 
available;  and  final  review  and  concur¬ 
rence  by  the  agency  responsible  for 
outputs  listed  in  the  work  plans. 
Public  participation  activities  shall  be 
summarized  and  reported  annually  in 
a  form  acceptable  to  the  appropriate 
Regional  Administrator.  This  report 
shall  address  those  elements  listed  in 
§  249.4.  In  addition,  public  participa¬ 
tion  activities  shall  be  reported  as  re¬ 
quired  in  §  249.5. 

(b)  Every  regulation,  guideline,  or 
program  issued  by  the  EPA  under  the 
Act  shall  contain  a  specific  section  on 
public  participation  implementing  the 
requirements  of'this  guideline. 

(c)  EPA  shall  maintain  records  of 
meetings  and  other  participation  ac¬ 
tivities  it  conducts  under  the  Act  and 
shall  maintain  copies  of  the  records  in 
the  EPA  originating  office.  In  addi¬ 
tion,  transcripts  of  every  public  hear¬ 
ing  and  public  meeting  conducted  by 
EPA  under  the  Act  shall  be  made. 
EPA  shall  furnish  copies  of  the  tran¬ 
scripts  at  no  charge  to  all  participants, 
and  make  available  additional  copies 
at  the  EPA  Washington.  D.C.  Head- 
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quarters,  and  in  each  EPA  Regional 
Office  for  review  or  purchase  at  rea¬ 
sonable  costs. 

§  294.4  Guidelines  for  agency  programs. 

EPA,  State,  and  substate  entities 
shall  conduct  a  continuing  program 
for  public  information  and  participa¬ 
tion  in  the  development  and  imple¬ 
mentation  of  activities  under  the  Act, 
and  shall  assure  adequate  opportunity 
for  participation  by  the  public  at 
large.  They  shall  specifically  attempt 
to  involve  private  citizens,  parties  af¬ 
fected  by  activities  under  the  Act  and 
representatives  of  consumer,  environ¬ 
mental  and  minority  associations; 
trade,  industrial,  and  labor  organiza¬ 
tions;  public  health,  scientific  and  pro¬ 
fessional  societies;  public  officials  and 
governmental  and  educational  associ¬ 
ations.  Special  efforts  should  be  made 
to  ensure  that  nonprofit  organizations 
and  citizens  representing  themselves 
have  every  opportunity  to  participate. 
The  exact  mechanisms  and  extent  of 
activity  may  vary  in  relation  to  public 
response  and  the  nature  of  the  issue 
involved.  Furthermore,  where  State 
administrative  procedures  for  public 
participation  are  substantially  equiv¬ 
alent  to  these  guidelines.  State  and 
substate  entities  may  use  such  proce¬ 
dures  in  carrying  out  their  responsibil¬ 
ities  under  the  Act. 

(a)  Meetings.  Public  meetings,  in¬ 
cluding  public  hearings,  conferences 
and  workshops  shall  be  planned  and 
scheduled  to  facilitate  public  involve¬ 
ment  in  the  development,  planning, 
and  implementation  of  the  Act’s  key 
provisions— 

(1)  Ihiblic  hearings  as  required  by 
the  Act  prior  to  promulgation  of  cer¬ 
tain  regulations  are  characterized  by 
the  opportunity  for  testimony,  and 
the  development  of  a  transcript  or 
other  official  record.  (See  §249.7  for 
specific  guidelines  on  conducting  hear¬ 
ings.) 

(2)  Public  conferences  broaden  the 
base  of  participation,  offer  flexibility 
in  planning  and  scheduling  and  pro¬ 
vide  the  occasion  for  a  more  informal 
exchange  of  views  than  public  hear¬ 
ings.  They  are  often  useful  in  involv¬ 
ing  the  public  in  the  development,  re¬ 
vision,  implementation,  and  enforce¬ 
ment  of  regulations,  guidelines  or  pro¬ 
grams. 

(3)  Workshops  can  provide  in-depth 
review  of  specific  details  of  regula¬ 
tions,  guidelines,  and  programs  by  in¬ 
terested  organizations  and  members  of 
'the  public.  They  are  usually  most  ef¬ 
fective  when  limited  in  size  and  direct¬ 
ed  to  a  specific  topic. 

The  charging  of  more  than  a  nominal 
registration  fee  for  meetings,  confer¬ 
ences,  and  workshops  is  discouraged. 
In  selecting  locations  and  times  for 
such  meetings,  including  public  hear¬ 
ings,  consideration  shall  be  given  to 
easing  travel  hardship  (See  §  249.7(e)). 


(b)  Information  and  educational 
materials.  EPA,  State  and  substate  en¬ 
tities  shall  provide  policy,  program, 
and  technical  information  at  the  earli¬ 
est  practicable  times  and  at  places 
easily  accessible  to  interested  persons 
and  organizations  so  that  they  can 
make  informed  and  constructive  con¬ 
tributions  to  governmental  decision¬ 
making.  Information  and  educational 
programs  shall  be  developed  so  that 
all  levels  of  government  and  the  public 
have  the  opportunity  to  become  famil¬ 
iar  with  the  technical  data  base  and 
the  issues  which  emerge  from  it.  Spe¬ 
cial  efforts  shall  be  made  to  summa¬ 
rize  complex  technical  materials  for 
the  public  and  the  media.  Public  infor¬ 
mation  programs  require  the  use  of 
appropriate  commimications  tools, 
techniques,  and  media.  The  following, 
among  other  approaches,  may  be  used 
for  this  purpose: 

(1)  Publications,  newsletters,  exhib¬ 
its,  and  other  graphics; 

(2)  Slide  presentations  and  films; 

(3)  Media  programs,  including  public 
service  television  and  radio  announce¬ 
ments,  and  news  releases  and  an¬ 
nouncements  to  newspapers  and  the 
professional  press;  and 

(4)  Public  education  projects  carried 
out  by  organizations  that  are  receiving 
financial  assistance  from  governmen¬ 
tal  agencies. 

However,  State  and  substate  entities 
do  not  necessarily  need  to  produce  all 
of  the  information  materials  to  carry 
out  this  provision.  EPA  plans  to  pro¬ 
duce  and  make  available  to  State  and 
substate  entities,  after  review  by  the 
Regions  and  States,  a  variety  of  tech¬ 
nically  sound  public  informational  ma¬ 
terials,  such  as  pamphlets,  brochures, 
slide  presentations  and  video  tapes  on 
the  problems  of  solid  waste  manage¬ 
ment  and  the  opportunities  for  solving 
them  under  the  Act.  Dissemination  of 
these  informational  materials  by 
States  and  substate  entities  would 
meet  this  requirement  in  many  cases. 

(c)  Assistance  to  public.  EPA,  State, 
and  substate  entities  shall  provide 
technical  and  information  assistance 
to  public  groups  for  citizens  education, 
community  workshops,  training,  and 
dissemination  of  information  to  com¬ 
munities.  Requests  for  information 
shall  be  handled  promptly.  State  and 
substate  entities  shall  be  among  the 
first  recipients  of  EPA’s  information 
required  by  Section  8003  of  the  Act. 
Each  Regional  Office  of  the  EPA  shall 
designate  a  public  participation  officer 
to  work  with  and  coordinate  regional 
public  participation  activities  with  the 
EPA  Headquarters  program  to  help 
ensure  that  Federal,  State,  and  sub¬ 
state  public  participation  activities 
carried  out  imder  the  Act  are  in  com¬ 
pliance  with  these  guidelines.  Any  de¬ 
ficiencies  in  the  implementation  of 
these  public  participation  guidelines 
should  be  called  to  the  attention  of 


the  Regional  Administrator  or  his  des¬ 
ignee  by  the  public  participation  offi¬ 
cer. 

(d)  Consultation.  EPA,  State,  and 
substate  entities  shall  have  standing 
arrangements  for  early  consultation 
and  the  exchange  of  views  with  inter¬ 
ested  and  affected  persons  and  organi¬ 
zations  on  the  development,  revision, 
or  implementation  of  regulations, 
guidelines,  and  plans.  Review  groups, 
ad  h(x;  committees,  task  forces,  work¬ 
shop  meetings,  conferences,  and  citi¬ 
zen  training  activities  can  be  utilized 
to  serve  this  purpose.  Review  groups 
and  ad  hoc  committees  shall  meet  pe¬ 
riodically  to  review  programs  and  reg¬ 
ulations  under  consideration  or  devel¬ 
opment  by  EPA  or  by  State  and  sub¬ 
state  entities  receiving  financial  assis¬ 
tance  under  the  Act.  Review  groups 
shall  also  be  asked  to  comment  on 
draft  materials  in  advance  of  promul¬ 
gation  even  if  a  formal  meeting  is  not 
held.  In  establishing  review  groups 
and  ad  hoc  committees,  representa¬ 
tives  from  the  interest  groups  identi¬ 
fied  in  §  249.4  should  be  invited  to  par¬ 
ticipate. 

(e)  Notification.  EPA,  State,  and 
substate  entities  shall  maintain  a  cur¬ 
rent  list  of  interested  persons  and  or¬ 
ganizations  within  their  geographic 
areas,  including  those  who  may  re¬ 
quest  to  be  included  on  such  list,  for 
the  periodic  distribution  of  materials 
listed  in  paragraph  (b)  of  this  section. 
Prior  to  conducting  public  hearings, 
each  agency  shall  comply  with  .the 
Act’s  requirements  for  public  notice, 
to  the  extent  that  they  are  consistent 
with  any  applicable  State  Administra¬ 
tive  procedure  Acts.  Before  conduct¬ 
ing  such  hearings,  each  agency  shall 
notify  all  interested  persons  or  organi¬ 
zations  who  have  requested  such 
notice  in  advance. 

(f)  Access  to  information.  EPA, 
State,  and  substate  entities  shall  pro¬ 
vide,  either  directly  or  through  others, 
in  location(s)  convenient  to  the  inter¬ 
ested  and  affected  public,  one  or  more 
public  collections  of  solid  and  hazard¬ 
ous  waste  management  reports  and 
data  pertinent  to  the  geographic  area 
concerned.  Such  materials  may  in¬ 
clude,  unless  otherwise  prohibited  (i.e., 
by  laws  governing  trade  secrets  or  con¬ 
fidentiality),  solid  and  hazardous 
waste  management  grant  and  permit 
applications,  permits,  interim  and 
final  reports  resulting  from  grant  ac¬ 
tivities,  and  the  full  text  of  proposed 
and  final  rules  and  regulations.  In  ad¬ 
dition,  the  EPA  Office  of  Solid  Waste 
catalog  entitled  “Available  Informa¬ 
tion  Materials’’  should  be  included,  as 
well  as  the  reference  documents  and 
instructions  for  using  EPA’s  solid 
waste  information  retrieval  system  for 
literature  searches  and  inter-library 
loans.  Information  on  the  availability 
of  copying  facilities  at  convenient  loca¬ 
tions  and  at  reasonable  cost  to  the 
public  shall  be  available. 
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(g)  Enforcement.  EPA,  State,  and 
substate  entities  shall  develop  internal 
procedures  for  receiving  and  ensuring 
proper  consideration  of  information 
and  complaints  submitted  by  citizens. 
Public  initiative  in  reporting  violations 
of  the  Act  shall  be  encouraged.  Proce¬ 
dures  for  reporting  complaints  shall  be 
set  forth  by  the  appropriate  agency. 
Alleged  violations  shall  be  promptly 
investigated  by  the  appropriate 
agency. 

(h)  Legal  proceedings.  EPA,  State, 
and  substate  entities  shall  provide  full 
and  open  information  on  legal  pro¬ 
ceedings  being  conducted  under  the 
Act,  to  an  extent  not  inconsistent  with 
legal  requirements,  and  where  such 
disclosure  would  not  prejudice  the 
conduct  of  potential  litigation.  Actions 
of  the  EPA  shall  be  consistent  with 
the  statement  of  policy  issued  by  the 
Department  of  Justice  concerning  op¬ 
portunities  for  public  comment  before 
consent  by  the  Department  of  Justice 
to  a  proposed  judgement  in  an  action 
to  enjoin  discharges  of  pollutants  into 
the  environment.  (See  28  CFR  50.7.) 

(i)  Rulemaking.  In  addition  to  pro¬ 
viding  an  opportunity  for  public 
Jiearing(s)  on  proposed  regulations 
and  guidelines  as  required  under  appli¬ 
cable  statutes  or  regulations,  agencies 
shall  invite  and  consider  written  com¬ 
ments  on  proposed  guidelines  or  regu¬ 
lations  from  any  interested  or  affected 
persons  or  organizations.  EPA  shall 
use  Federal  Register  notices,  includ¬ 
ing  notices  of  intent  to  develop  rule- 
making  and  advance  notices  of  pro¬ 
posed  rulemaking,  as  appropriate, 
prior  to  proposal  and  promulgation  of 
guidelines  and  regulations.  State  and 
substate  entities  may  use  established 
State  and  local  administrative  proce¬ 
dures  that  apply  to  proposed  and  final 
rulemaking  and  which  contain  provi¬ 
sion  for  public  comment.  All  com¬ 
ments  received  shall  be  part  of  the 
Agency  rulemaking  docket,  and  a  copy 
of  each  comment  shall  be  routinely 
available  for  public  inspection.  Draft 
copies  of  regulations  may  be  made 
available  to  interested  parties  during 
the  development  of  a  regmlation  or 
guideline.  Copies  of  proposed  and  final 
rules  and  regulations  shall  be  distrib¬ 
uted  to  interested  persons  as  quickly 
as  possible  after  publication.  Where 
documents  are  incorporated  by  refer¬ 
ence  in  proposed  or  final  rulemakings, 
information  on  their  availability  and 
any  procedures  for  submitting  com¬ 
ments  shall  be  published  in  the  pream¬ 
ble  to  the  proposed  or  final  rule.  Infor¬ 
mation  on  the  availability  of  copying 
facilities,  at  convenient  locations,  and 
at  reasonable  cost  to  the  public  shall 
be  made  available. 

(j)  Other  measures.  The  listing  of 
specific  measures  in  this  section  shall 
not  preclude  additional  techniques  for 
obtaining,  encouraging,  or  assisting 
public  participation. 


§  249.5  Guidelines  for  reporting. 

(a)  The  annual  EPA  report  as  re¬ 
quired  under  section  2005  of  the  Act 
shall  include  a  description  of  ^public 
participation  activities  that  have  been 
carried  out  in  the  development  and 
implementation  of  the  Act’s  provi¬ 
sions. 

(b)  The  State  submissions  for  finan¬ 
cial  assistance  as  required  under  the 
applicable  solid  and  hazardous  waste 
management  sections  of  the  EPA 
grant  regulations  shall  include  a  de¬ 
scription  of  public  participation  activi¬ 
ties  that  will  be  carried  out  in  the  de¬ 
velopment  and  implementation  of  the 
solid  and  hazardous  waste  manage¬ 
ment  program. 

(c)  Any  substate  entity  submitting 
an  application  to  EPA  for  direct  finan¬ 
cial  assitance  as  required  under  the 
applicable  solid  waste  management 
sections  of  the  EPA  grant  regulations 
shall  include  a  description  of  public 
participation  activities  that  will  be  car¬ 
ried  out  in  the  implementation  of  the 
grant  activity. 

(d)  In  addition,  in  order  that  the 
public  and  reviewing  officials  may  be 
fully  aware  of  the  actual  extent  of 
public  input  and  involvement,  a  sum¬ 
mary  of  public  participation  related  to 
particular  actions  or  documents  shall 
be  publicly  presented  as  follows: 

(1)  For  regulations,  standards,  or 
guidelines  required  to  be  published  by 
EPA  under  the  authority  of  this  Act, 
or  required  to  be  published  by  a  State 
agency  under  applicable  State  law,  a 
summary  of  public  participation  shall 
be  published  as  part  of  the  preamble. 

(2)  For  plans  and  programs  of  States 
or  substate  entities  being  developed 
and  implemented  under  subtitles  C  or 
D  of  this  Act,  and  required  to  be  ap¬ 
proved  or  authorized  by  EPA,  a  sum¬ 
mary  of  public  participation  shall  be 
submitted  as  part  of  the  plan  and  shall 
address  elements  in  §  249.4(a)  through 
(i).  The  plan  shall  include  a  section  de¬ 
scribing  measures  taken  to  assure 
public  participation  in  the  develop¬ 
ment  and  implementation  of  the  plan. 
In  addition,  any  controversial  i^ues 
raised  in  the  development  of  the  plan 
and  their  disposition  shall  be  indicat¬ 
ed. 

(3)  Each  summary  of  public  partici¬ 
pation  in  subparagraphs  (1)  and  (2)  of 
this  paragraph  shall  describe  the 
public  participation  measures  pro¬ 
vided,  and  indicate  where  the  related 
materials  are  on  file  within  the  agency 
for  purposes  of  review  by  interested 
parties.  The  documentation  of  the 
public  participation  measures  provided 
shall  be  maintained  in  the  official 
docket  system  applicable  to  the  regu¬ 
lations  and  shall  be  accessible  for 
review  by  interested  parties.  This  doc¬ 
umentation  shall  reflect  the  measures 
taken  by  the  agency  regarding  sub¬ 
stantive  public  response  and  com¬ 
ments  on  the  regulations,  standards  or 
guidelines. 


§  249.6  Guidelines  for  evaluation. 

The  EPA  Administrator,  Regional 
Administrator,  Governor,  or  other  re¬ 
viewing  official  shall  review  and  evalu¬ 
ate  each  description  or  summary  of 
public  participation  for  conformance 
with  the  specific  requirements  of  this 
guideline.  In  evaluating  the  public  par¬ 
ticipation  element  of  State  plans,  he 
shall  consider  these  requirements  on  a 
case-by-case  basis,  taking  into  account 
the  subject  matter  and  specific  pro¬ 
grammatic  needs.  The  official  may  call 
for  additional  information  or  for  the 
records  of  meetings  or  hearings.  If  he 
finds  that  there  has  been  inadequate 
opportunity  for  participation  by  af¬ 
fected  local  officials  or  the  public  on 
the  matter,  or  inadequate  response  to 
controversial  issues  raised,  including 
failure  to  employ  the  requirements  of 
these  guidelines,  he  may  suspend  or 
disapprove  the  grant  application.  He 
may  also  take  measures,  or  require  the 
sponsoring  agency  to  take  measures, 
to  obtain  additional  public  participa¬ 
tion  prior  to  final  action.  Final  action 
on  each  matter  under  consideration 
shall  include  a  statement  of  findings, 
regarding  public  participation. 

§  249.7  Guidelines  for  public  hearings  and 
other  public  meetings. 

Any  public  hearing,  whether  manda¬ 
tory  or  discretionary,  to  be  held  under 
the  Act  shall  be  in  conformity  with 
this  section.  However,  where  State  ad¬ 
ministrative  procedures  for  public 
hearings  are  substantially  equivalent 
to  these  guidelines.  State  and  substate 
entities  may  use  such  procedures. 

(a)  Purpose.  A  public  hearing  gives 
persons  and  organizations  the  oppor¬ 
tunity  to  be  heard  on  a  matter  prior  to 
decision-making  or  promulgation  of 
regulations.!  The  final  action  shall  re¬ 
flect  consideration  of  the  content  of 
public  hearing  testimony. 

(b)  Public  meetings.  Agencies  are  en¬ 
couraged  to  hold  public  conferences  or 
workshops,  in  addition  to  public  hear¬ 
ings,  on  controversial  or  complex 
issues.  The  Administrator  of  EPA  may 
provide  assistance  to  these  agencies  in 
complying  with  this  subsection.  Such 
meetings  shall  be  informational  in 
nature  with  opportunity  for  public  re¬ 
sponse,  and  may  not  supplant  a  hear¬ 
ing  where  such  is  required  under  the 
Act.  These  meetings  may  be  held 
jointly  with  other  agencies  where  fea¬ 
sible. 

(c)  Opportunity  for  hearings.  In 
those  cases  where  the  Act  calls  specifi¬ 
cally  for  a  public  hearing,  a  public 
hearing  shall  be  held.  In  those  cases 
where  the  Act  states  that  the  opportu¬ 
nity  for  a  public  hearing  shall  be  pro¬ 
vided,  a  hearing  shall  be  held  if  the 
agency  finds  that  there  is  any  public 
interest  in  holding  a  hearing.  In  those 
cases  where  the  Act  calls  neither  for  a 
public  hearing  nor  for  the  opportunity 
for  hearings,  a  public  meeting  or  hear- 
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ing  shall  nonetheless  be  held  if  the 
agency  finds  sufficient  public  interest 
in  the  matter. 

(d)  Hearing  notices.  In  addition  to 
any  other  legal  requirements,  .a  notice 
of  each  hearing  or  public  meeting 
shall  be  well-publicized.  Because  no¬ 
tices  published  in  newspapers  are  not 
always  sufficient  to  assure  public 
awareness  notices  should  be  mailed  to 
interested  and  affected  persons  and 
organizations,  whenever  possible,  as 
soon  as  the  hearing  or  meeting  is 
scheduled  by  the  agency.  Notice  of  a 
hearing  should  be  given  at  least  thirty 
calendar  days  before  the  hearing  is  to 
take  place  unless  otherwise  provided 
in  a  State  Administrative  Procedure 
Act.  Only  in  those  cases  when  a  delay 
would  have  a  clearly  adverse  effect  on 
human  health  or  the  environment 
should  a  hearing  be  held  on  shorter 
notice. 

(e)  Location  and  time.  In  determin¬ 
ing  the  locations  and  times  for  hear¬ 
ings,  priority  shall  be  given  to  easing 
travel  hardship  and  to  facilitating  at¬ 
tendance  and  testimony  by  a  cross-sec¬ 
tion  of  the  public.  Accessibility  of 
hearing  sites  by  public  transportation 
shall  be  considered.  When  a  public 
meeting  or  hearing  is  being  held  that 
affects  specific  proposed  or  existing 
solid  waste  management  facilities,  pri¬ 
ority  attention  shall  be  given  to  the 
timing  and  location  of  the  meeting 
and  to  any  other  provision  or  proce¬ 
dure  that  could  appropriately  be  used 
to  encourage  maximum  participation 
of  the  affected  communities. 
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(f)  Documents.  Available  reports, 
documents,  and  data  to  be  discussed  at 
the  public  hearing  shall  be  open  for 
inspection  to  the  public  at  least  two 
weeks  prior  to  the  hearing.  For  com¬ 
plex  matters,  a  fact  sheet  should  be 
prepared  outlining  major  issues,  tenta¬ 
tive  staff  determinations,  procedures 
for  obtaining  further  information  and 
requesting  time  at  public  hearing,  and 
for  other  actions  where  appropriate. 
Its  availability  shall  be  made  known  in 
the  notice  called  for  in  paragraph  (d) 
of  this  section. 

(g)  Agenda.  The  elements  of  the 
public  hearing,  proposed  time  sched¬ 
ule,  and  any  restrictions  on  statements 
shall  be  specified  in  the  notice  of  the 
hearing. 

(h)  Scheduling.  Witnesses  at  public 
hearings  shall  be  scheduled  in  advance 
when  necessary  to  ensure  maximum 
participation  and  allotment  of  ade¬ 
quate  time  for  testimony,  provided 
that  such  scheduling  is  not  used  as  a 
bar  to  unscheduled  testimony.  The 
agency  shall  give  consideration  to  all 
categories  of  witnesses,  such  as  elected 
officials,  organizations  and  individual 
citizens.  Evening  and  weekend  sched¬ 
ules  shall  be  given  priority  consider¬ 
ation. 

(i)  Statements.  Public  hearing  proce¬ 
dures  shall  not  require  more  than  one 
legible  copy  of  any  statement  to  be 
submitted  by  a  witness  for  purpose  of 
the  record. 

(j)  Records.  A  record  of  public  hear¬ 
ing  proceedings  shall  be  made  avail¬ 


able  promptly  to  the  public  for  review 
or  purchase. 

§  249.8  Coordination  and  nonduplication. 

Agencies  conducting  public  partici¬ 
pation  activities  and  provision  of  mate¬ 
rials  required  under  the  Act  or  these 
guidelines  may  combine  closely  related 
public  participation  programs  or  ac¬ 
tivities.  Such  combination  should  en¬ 
hance  the  economy,  effectiveness,  or 
the  timeliness  of  the  effort  and  not  be 
detrimental  to  participation  by  the 
greatest  cross-section  of  the  public. 
Hearings  and  other  meetings  may  be 
held  jointly  by  more  than  one  agency. 
They  may  be  held  jointly  for  more 
than  one  purpose  or  program  under 
the  Act,  provided  that  such  procedure 
does  not  conflict  with  other  provisions 
of  the  Act. 

§  249.9  Applicability. 

The  provisions  of  this  part  shall 
apply  only  to  actions  taken  after  the 
effective  date  of  this  part. 

Dated:  January  5, 1978. 


Barbara  Blum, 
Acting  Administrator. 
tPR  Doc.  78-895  Piled  1-11-78;  8:45  a.m.l 
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